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NATIVE  ALASKANS  IN  CRISIS 


I  Alaska  stands  at  a  critical  crossroads  for  the 
^  preservation  of  Alaska  Native  sovereignty  and 
traditional  lifeways.  Heated  conflicts  that  strike 
,  at  the  very  roots  of  the  Alaska  Native  way  of  life 
'  are  playing  out  in  the  courts  and  legislature.  The 
climate  of  public  opinion  in  Alaska  with  respect 
to  Native  Alaskan  issues  has  become  charged 
with  fear,  misunderstanding,  and,  sometimes, 
blatant  racism. 

One  state  legislator  has  called  Alaska  Native 
tribal  governments  “an  absolute  evil.”  Heather 
Kendall-Miller,  the  Native  American  Rights 
Fund  attorney,  observed  that  ongoing  conflicts 
over  Native  subsistence  hunting  and  fishing 
rights  “have  so  polarized  the  State  that  genuine 
dialogue  on  issues  of  tribal  self-government  has 
been  virtually  impossible.” 

At  the  national  level,  the  U.S.  Supreme  Court 
recently  ruled  on  a  long-standing  dispute  between 
the  Venetie  Tribal  Government  and  the  State  of 
Alaska.  The  Supreme  Court,  in  February,  sided 
with  the  State  in  holding  that  the  Venetie  tribe’s 
fonner  reservation  lands  were  no  longer  “Indian 
country”  from  a  legal  standpoint  and  that  the 
Venetie  tribe  could  not  exercise  governmental 
jurisdiction  over  these  lands.  The  Court  left  it  to 
Congress  to  decide  “whether  the  concept  of  Indian 
country  should  be  modified.” 

At  the  local  level,  racially-charged  tensions 
between  Alaska  Natives  and  non-Natives  reflect 
deep  misconceptions  about  the  distinctive  nature  of 


the  rights  that  tribes  claim.  Ultimately,  the  distinc¬ 
tion  that  sets  Native  tribes  apart  from  other  groups 
of  people  under  federal  law  is  not  a  racial  or  ethnic 
distinction — it  is  a  political  distinction.  The  limit¬ 
ed,  but  unique  rights  tribes  possess  are  the  direct 
result  of  treaties  or  other  agreements  that  were 
made  between  sovereign  governments.  For  exam¬ 
ple,  subsistence  hunting  and  fishing  rights  are  not 
“special  rights”  conferred  by  the  federal  govern¬ 
ment  to  a  particular  group  of  people  because  of 
their  race;  rather,  tribes  resented  these  inherent 
rights  for  themselves  when  they  agreed  years  ago  to 
cede  much  of  their  land  to  the  federal  government. 

The  articles  in  this  issue  of  the  Indian  Report 
examine  some  of  the  issues  underlying  these 
conflicts.  How  can  hunting  and  fishing  rights  be 
assured  for  Native  Alaskans?  Can  Alaskan  tribes 
assert  governmental  authority  over  their  lands? 
How  can  Native  cultures  and  life  ways  be 
preserved  in  the  face  of  conflicting  economic 
development? 

Much  needs  to  be  done  at  the  state  and  local  level 
to  ease  the  tensions  surrounding  the  issues  of  tribal 
governance  and  subsistence  hunting  and  fishing. 
However,  at  the  national  level.  Congress  must  also 
act  clearly  and  honorably  to  restore  tribal  sover¬ 
eignty  and  rights  under  federal  law.  For  Alaska 
Natives,  this  includes  restoring  the  sovereignty  that 
was  lost  in  the  Venetie  decision,  ensuring  Native 
subsistence  fishing  and  hunting  as  cultural  rights, 
and  pursuing  affirmative  policies  to  protect  the  life 
ways  of  Native  Peoples.  ■ 
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NO  JUSTICE  FOR  THE  VENETIE 


On  February  26,  1998,  the  U.S.  Supreme  Court  ruled 
unanimously  that  1 .9  million  acres  of  ancestral  lands 
owned  by  the  Venetie  Tribe  of  Neets’aii  Gwich’in 
Indians  in  Alaska  are  no  longer  under  the  governmen¬ 
tal  jurisdiction  of  the  tribe.  Decried  by  one  tribal 
leader  as  “a  breach  of  honor”,  the  unusually  short 
decision  in  this  landmark  case  dealt  a  significant  blow 
to  Alaska  Native  tribal  sovereignty.  It  calls  into  ques¬ 
tion  the  extent  of  authority  now  possessed  by  the  226 
tribes  in  Alaska.  Tribal  advocates  are  concerned  that 
this  decision  might  also  have  implications  for  many 
tribes  in  the  lower  48  states. 

Because  of  the  late  settlement  of  Alaska,  the  govern- 
ment-to-government  relationship  between  the  U.S. 
and  Native  Alaskan  tribes  evolved  in  a  unique  manner. 
Federal  Indian  policy  had  already  shifted  to  a  doctrine 
of  self-determination  by  1971  when  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA),  the  largest  tribal 
land  claims  settlement  in  American  history,  was 
passed.  This  act  ended  Alaska  tribal  claims  to  340 
million  acres  in  exchange  for  a  cash  payment  of 
$962.5  million  and  secure  title  to  44  million  acres 
which  were  selected  and  divided  under  a  complex  for¬ 
mula.  Congress  directed  that  the  44  million  acres  be 
conveyed  not  to  the  Alaska  tribes,  but  to  new  Native 
corporations  which  the  tribes  were  required  to  estab¬ 
lish  under  state  law.  In  the  end,  some  200  village 
tribes  took  part  in  the  land  claims  settlement. 

The  Venetie  Tribe  of  Neets’aii  Gwich’in  Indians  is  a 
remote,  traditional  Athabascan  Tribe  that  inhabits  a 
vast  area  hundreds  of  miles  away  from  Alaska’s  major 
population  centers  and  north  of  the  Arctic  Circle. 

The  Venetie  Tribe  opposed  the  evolving  ANCSA  leg¬ 
islation  and  did  not  take  part  in  the  settlement.  The 
tribe  chose  to  retain  its  reservation  and  gave  up  any 
share  of  the  monetary  settlement.  Still,  Congress 
required  that  the  land  initially  be  conveyed  to  two 
state-chartered  corporations  established  by  the  tribe 
for  its  tribal  citizens.  Once  the  lands  were  conveyed, 
the  corporations  immediately  reconveyed  the  lands 
back  to  the  Venetie  Tribe,  which  continues  to  own  the 
land  today. 


In  1986,  the  State  of  Alaska  sued  the  Venetie  tribal  gov¬ 
ernment  to  prevent  it  from  collecting  a  tax  from  a  pri¬ 
vate  contractor  conducting  business  on  the  tribe’s  land. 
The  tribal  government  used  such  revenues  to  pay  for 
road  repairs,  maintaining  its  airstrip  (the  only  way  to  get 
to  the  village),  and  other  governmental  services  in  the 
village.  The  State  argued  that  under  the  terms  of  the 
Alaska  Native  Claims  Settlement  Act,  tribal  lands  were 
no  longer  legally  “Indian  country,”  and  thus  that  the 
tribe  no  longer  had  governmental  jurisdiction  over  the 
lands  and  had  no  authority  to  tax  the  contractor.  The 
Federal  District  Court  sided  with  the  State,  but  the  Ninth 
Circuit  reversed  the  district  court’s  decision. 

The  Supreme  Court’s  February  26  ruling  overturned 
the  Ninth  Circuit’s  decision.  The  justices  reasoned 
that,  because  Congress  conveyed  the  lands  to  the  cor¬ 
porations  for  whatever  use  they  might  make  of  them. 
Congress  had  deliberately  chosen  to  forego  control 
over  how  the  land  was  used  and  developed.  They 
argued  that  the  Venetie  therefore  failed  to  meet  the 
definition  of  a  “dependent  Indian  community”  where¬ 
in  the  federal  government  retains  “superintendence” 
over  how  land  use  choices  would  be  made. 

Heather  Kendall-Miller,  the  Native  American  Rights 
Fund  (NARF)  attorney  who  argued  the  case  for  the 
Venetie,  observed  that  “Over  thirty  years  ago  Congress 
abandoned  the  Court’s  paternalistic  view  of  keeping 
Indians  under  absolute  federal  control  and  of  being 
unable  to  take  charge  of  their  own  affairs.  Instead 
Congress  did  everything  possible  to  promote  tribal  inde¬ 
pendence  and  self-governance.  The  Court’s  analysis 
today  twists  that  policy  into  a  cruel  and  backhanded  ter¬ 
mination  of  the  very  rights  it  was  intended  to  promote.” 

Asked  how  life  would  now  change  for  the  Venetie 
tribal  community,  spokesperson  Gideon  James  replied, 
“It  won’t.  We  are  still  here,  just  as  our  ancestors 
were,  and  the  views  of  nine  black  robes  10,000  miles 
away  cannot  change  that.  People  who  come  here  must 
respect  our  laws  and  traditions.  We  are  the  only  gov¬ 
ernment  here,  and  we  will  remain  the  only  govern¬ 
ment  here  so  long  as  the  wind  blows.”  ■ 
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AN  ENDANGERED  WAY  OF  LIFE  FOR  NATIVE  ALASKANS 


Throughout  much  of  Alaska,  Native  peoples  contin¬ 
ue  to  rely  upon  hunting  and  fishing  to  provide  their 
day-to-day  sustenance.  To  Alaska  Natives,  hunting 
and  fishing  are  not  simply  a  means  of  survival  but 
an  integral  aspect  of  their  culture. 

Alaska’s  abundant  fish  and  game  resources  have  also 
drawn  people  other  than  the  Native  peoples.  Alaska 
attracts  many  sport  and  trophy  hunters,  and  commer¬ 
cial  fishing  is  the  second  largest  industry  in  the  state. 
Over  the  decades,  conflicts  have  arisen  over  the 
issue  of  “subsistence”  and  the  management  and  use 
of  these  resources. 

While  staunchly  defending  the  hunting  and  fishing 
rights  that  have  come  to  be  known  as  “subsistence”, 
many  Native  Alaskans  object  to  this  terni.  Its  literal 
meaning  implies  a  bare-bones  survival.  Natives 
believe  this  fails  to  fully  express  the  richness  and  com¬ 
plexity  of  their  cultures,  in  which  hunting  and  fishing 
play  integral  roles.  Over  the  3(),00()  years  that  Native 
peoples  have  occupied  Alaska,  the  activities  sunound- 
ing  their  use  of  wild  resources  have  come  to  form  the 
basis  of  their  culture.  These  activities  are  not  only  criti¬ 
cal  to  their  physical  survival,  but  to  their  mental  and 
spiritual  health,  as  well.  They  are  the  essential  bonds 
that  link  Native  communities  together. 

Conflict  over  the  protection  of  Alaskan  subsistence 
cultures  has  arisen  in  various  venues.  Congress  rec¬ 
ognized  the  subsistence  cultures  of  Alaska  Natives 
when  it  passed  the  Alaska  Native  Claims  Settlement 
Act  (ANCSA)  in  1971  and  again  in  1980,  with  pas¬ 
sage  of  the  Alaska  National  Interest  Lands 
Conservation  Act(ANILCA).  However,  the  state  was 
successful  in  keeping  the  language  regarding  the 
protection  of  Native  hunting  and  fishing  rights  weak 
and  non-specific.  The  strongest  provision  is  in  Title 
VIII  of  ANILCA,  which  gives  a  priority  for  subsis¬ 
tence  uses  on  federal  and  state  lands  by  all  “rural 
Alaska  residents”. 

When  the  state  legislature  attempted  to  comply  with 
Title  VIII  of  ANILCA,  its  revised  statutes  were 
promptly  challenged  in  court  by  sport  hunting  and 
fishing  groups.  Ultimately,  the  Alaska  Supreme 
Court  found  that  the  statutes  violated  Alaska’s  con¬ 
stitution,  which  stipulated  that  all  of  the  state’s 


resources  must  be  “reserved  for  the  common  use”  of 
all  its  citizens. 

As  a  result,  in  1990,  the  federal  government  took 
over  game  management  on  public  lands  in  Alaska 
and  began  to  implement  the  subsistence  protections. 
In  1995,  the  federal  courts  permitted  federal  agen¬ 
cies  to  apply  the  federal  subsistence  priority  to  fish¬ 
ing  as  well,  but  Congress  has  blocked  funding  for 
implementation. 

In  1997,  Alaska’s  congressional  delegation  urged  the 
legislature  to  amend  the  state’s  constitution  to  establish 
a  subsistence  priority,  to  prevent  a  federal  takeover  of 
fish  and  game  on  most  of  the  inland  waters  in  Alaska. 
Sen.  Stevens  (AK)  offered  to  amend  Title  VIII  of 
ANILCA,  if  the  state  acted  by  Dec  1,  1998.  However, 
to  date,  the  Alaska  legislature  has  refused  to  place  an 
amendment  on  the  ballot.  Instead,  the  State  Legislative 
Council  initiated  a  lawsuit  against  the  U.S. 
government,  claiming  that  ANlLCA’s  subsistence 
priority  violates  the  U.S.  Constitution. 

The  state  legislature  has  also  passed  a  bill  that  would 
put  in  place  an  individualized,  needs-based  system 
of  allocating  subsistence  hunting  and  fishing  rights 
in  Alaska.  This  approach  would  ignore  the  cultural 
importance  of  subsistence  hunting  and  fishing  to 
Alaska  Natives  by  treating  subsistence  as  a  welfare 
program  for  all  Alaskans. 

Thus,  the  subsistence  issue  remains  in  a  state  of 
legislative  and  judicial  gridlock  and  Native  Alaskan 
cultures  remain  at  ri.sk.  At  a  recent  statewide  Alaska 
Native  Subsistence  Summit,  tribal  representatives  set 
their  key  goals  in  the  ongoing  struggle  to  assure 
their  rights  to  subsistence  hunting  and  fishing. 

These  include  1 )  full  consultation  and  consent  in 
decision-making,  including  regional  hearings,  2)  a 
subsistence  priority  that  is  based  on  Alaska  Native 
community,  spiritual,  medicinal,  and  cultural 
practices,  rather  than  an  individualized  or  need- 
based  system,  3)  cooperative  management  of 
resources,  including  involvement  by  tribal  agencies 
on  a  co-equal  basis,  and  4)  full  recognition  of 
traditional  uses  of  wild  resources  (including 
religious  and  ceremonial  uses).  ■ 
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The  Indian  Report  is  a  publication  of 
the  Friends  Committee  on  National 
Legislation  (FCNL).  FCNL  policy 
emphasizes  upholding  treaty  rights, 
insuring  the  fulfilment  of  the  federal 
trust  responsibility,  and  assuring  the 
right  of  Native  American  communi¬ 
ties  to  self-determination.  We  seek 
to  be  guided  by  the  views  of  Indian 
Tribes,  communities  and  organiza¬ 
tions  across  the  country.  The  follow¬ 
ing  individuals  contributed  to  this 
issue:  research  and  writing  -  Aura 
Kanegis,  Ned  Stowe;  editing  - 
Florence  Kimball;  circulation  - 
Barbara  Ginsburg;  desktop  publish¬ 
ing  -  Carole  Thieme. 


THE  GWICH’IN  PEOPLE:  STRUGGLING  TO  PRESERVE  A  WAY 
OF  LIFE  IN  THE  ARCTIC  NATIONAL  WILDLIFE  REFUGE 


In  the  ancient  creation  story  of  the  Gwich’in,  it  is  told 
that  the  Gwich’in  were  created  from  caribou.  The 
Gwich’in  believe  that  the  caribou  still  retain  a  piece  of 
the  Gwich’in  heart  and  the  Gwich’in  still  retain  a  piece 
of  the  caribou  heart.  Fish  and  wildlife  represent  more 
than  food  and  clothing  to  the  Gwich’in. 

Given  this  connection,  it  is  not  surprising  that  the 
Gwich’in  view  proposed  oil  drilling  in  the  nearby 
Arctic  National  Wildlife  Refuge  (ANWR)as  a  threat  to 
their  very  existence. 

For  thousands  of  years,  the  1 60,000  caribou  in  the 
Porcupine  River  Caribou  Herd  have  migrated  each 
spring  to  the  arctic  coastal  plain  (located  within 
ANWR)  to  birth  their  young.  The  coastal  plain  also 
provides  essential  habitat  for  polar  bears,  grizzly  bears, 
wolves,  and  over  1 35  species  of  birds  from  around  the 
world. 

The  Gwich’in  fear  that  oil  drilling  in  this  delicate  envi¬ 
ronment  could  decimate  the  herd.  While  they  recog¬ 
nize  the  potential  financial  gain  from  such  develop¬ 
ment,  they  feel  strongly  that  the  costs  to  their  tradition¬ 
al  way  of  life  would  be  far  too  high.  This  has  put  them 
at  odds  with  most  Alaskan  politicians  and  business 
leaders,  and  even  with  other  tribes,  who  believe  more 
oil  production  is  needed  to  bolster  the  state’s  economy. 

The  Alaska  congressional  delegation  has  placed  Arctic 
Refuge  oil  development  among  their  top  priorities  in 
recent  years.  This  very  powerful  delegation  of  legisla¬ 
tors,  holding  chairmanships  of  the  Senate 
Appropriations  and  House  and  Senate  public  lands 
committees,  have  attempted  to  attach  policy  riders  to 
spending  bills  that  would  open  ANWR  to  drilling.  So 


far,  they  have  been  blocked  by  the  Clinton 
Administration,  which  strongly  opposes  oil  drilling  in 
ANWR. 

In  the  meantime,  the  oil  industry  has  opened  several 
new  oil  fields  elsewhere  on  Alaska’s  north  slope,  while 
estimates  of  potential  oil  reserves  beneath  the  ANWR 
have  been  considerably  reduced. 

Bills  have  been  introduced  in  both  the  House  and 
Senate  to  protect  ANWR  from  development  in  the 
future.  The  Morris  K.  Udall  Wilderness  Act  of  1997, 
HR  900,  was  introduced  by  Rep.  Vento  (MN)  to  desig¬ 
nate  the  coastal  plain  of  the  Arctic  National  Wildlife 
Refuge  (ANWR)  as  wilderness.  Sen.  Roth  (DE)  intro¬ 
duced  related  legislation,  S  53 1 ,  which  would  protect 
the  ANWR  coastal  plain  from  oil  drilling  and  develop¬ 
ment.  Passage  of  this  legislation  is  critical  to  preserve 
the  Gwich’in  culture  and  the  delicate  ecosystem  with 
which  it  is  entwined.  ■ 
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